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WORKING WITH CHILDREN (CRIMINAL RECORD CHECKING) BILL 2004 
Committee 

Resumed from 25 November.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Sue Ellery 
(Parliamentary Secretary) in charge of the Bill. 

Clause 22:  Employers not to employ certain people in child-related employment - 

Progress was reported after the clause had been partly considered. 

Hon ALAN CADBY:  Clause 22 states that employers are not to employ certain people in child-related 
employment.  Clause 6 contains the definitions of child-related work.  All these provisions are admirable, but 
subclause (1)(xvii) on page 7 stands out because it refers to a school crossing service.  I accept that that is 
included because of the close contact people in that service may have with children.  However, one group that 
does not fit into this category but has close contact with children is school cleaners.  The school cleaners can 
either clean the school first thing in the morning when teachers are not present or they can be employed after 
school when the children are there but teachers are not present.  I wonder why they are not included in that 
definition of child-related work.  Hon Barbara Scott also mentioned gardeners.  I do not think gardeners would 
be such a big issue, but they certainly do have contact with children.  I do not believe school cleaners are covered 
under the Western Australian College of Teaching Bill, because I think I had asked that question during 
discussion on that Bill.  I am not singling out cleaners as the type of people who could be involved, but the Bill 
does cover a number of occupations.  Why has the decision been made to not include school cleaners who 
undoubtedly have easy access to children during an unsupervised period during the day?  

Hon SUE ELLERY:  I appreciate the honourable member’s question and comment that he is not singling out 
school cleaners, who are an important part of the school community, but they are covered.  Clause 6(1)(a) 
states - 

the usual duties of the work involve, or are likely to involve, contact with a child in connection with - 

. . .  

(iii) an educational institution for children; 

Employees of the school or employees of a contractor who is employed in connection with an educational 
institution are covered, which would include gardeners or anybody else who would fit into that broad category. 

Hon ALAN CADBY:  It would be an offence for a cleaning contractor to employ a person who has been 
convicted of a schedule 1 or 2 offence.  I thank the parliamentary secretary for that clarification.  The 
explanatory memorandum states that the reason for this Bill is to protect children against people who should not 
have contact with children because of what they might do.  Some 60 offences are listed under schedules 1 and 2, 
mostly related to sexual behaviour, which is fine, and there are also some others that are not related to sexual 
behaviour.  Why did the Government decide to omit some offences?  I know that one offence was canvassed in 
the other House and, unfortunately, I do not think it was taken as seriously as it should have been.  Firstly, it 
would not be an offence for an employer involved in child-related work to employ somebody who was convicted 
of drug dealing or supplying drugs to children.  That would not be an offence.  I also refer to the Fagin-type 
offences.  If somebody has been charged with procuring children to commit burglary, robbery or shoplifting, 
they could still work in child-related employment.  I also refer to sport.  We both mentioned tennis clubs during 
the discussion yesterday.  There are some sporting events in which children reach their peak at a rather young 
age, such as tennis, swimming - 

Hon Sue Ellery:  Gymnastics. 

Hon ALAN CADBY:  Gymnastics is the one that sprung to mind yesterday when I was going through this Bill.  
I imagine it is an offence for coaches to provide children with any drugs that may change their bodies in some 
way.  We know that some young gymnasts are encouraged to take particular drugs that delay puberty and the 
like.  Some drugs are also made available to sportspeople to enhance performance.  Some very ambitious 
coaches of children will do anything to get a good reputation through the success of their sport.  Why are these 
people not also covered in schedules 1 and 2?  My first question relates to those who procure children to commit 
burglary and the like.  My second question refers to those who may have sold drugs to children.  I have actually 
seen people outside schools doing this.  My third question relates to those who behave in a way that may affect 
children in junior sport. 

Hon SUE ELLERY:  I refer the honourable member to clause 12(5) on page 14, which I describe as a catch-all 
clause and which states - 

If the CEO is aware of an offence (other than a Class 1 offence or a Class 2 offence) . . .  
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That would apply to offences that involve children and includes the examples referred to by the honourable 
member.  The clause provides that those factors can be taken into account and a negative notice issued if there 
has been a conviction.  I am advised that for drafting purposes, it was not possible to do that through the name of 
a particular offence.  It depends on who is involved and whether a child is involved in the offence.  It is not 
possible to list all the possible offences, because some offences are not relevant to this legislation unless they 
involve a child.  That is why clause 12(5) gives the chief executive officer the head of power to consider any 
other offence when deciding whether to issue a negative notice.   

Hon ALAN CADBY:  I am pleased about that, but I wonder why other offences are mentioned.  I would have 
thought that peddling drugs to children is a known offence that could be identified.  I would have thought that 
procuring children to burgle could be easily identified.  I do not understand why those offences have not been 
included.  This clause states that an employer must not employ a person in child-related employment, and then 
refers to a class 1 or 2 offence.  Unlike clause 12, it does not say that this provision falls under the discretion of 
the chief executive officer.  Am I right in thinking that an employer could employ a person in child-related 
employment even though he knows that that person has sold drugs to children?   

Hon SUE ELLERY:  I think two parts apply here.  I refer Hon Alan Cadby to clause 16, which states that the 
chief executive officer may require certain employees to apply for an assessment notice if the CEO reasonably 
suspects or believes that a charge or conviction makes it inappropriate for that employee to continue to carry out 
child-related work.  I previously referred the member to clause 12, which reads that a negative notice can be 
issued if the chief executive officer is aware of a conviction about a charge which, although it may not be listed 
in schedule 1 or 2, makes it inappropriate for that person -  

Hon Alan Cadby:  But that is not the employer, is it?  Clause 22 refers to the employer.   

Hon SUE ELLERY:  No.  I ask Hon Alan Cadby to let me finish what I was saying.  Clause 22 (3) states that an 
employer must not employ a person in child-related employment if he or she is aware that a negative notice or 
interim negative notice has been issued.  If the employer has reason to suspect that a person has been charged 
with something else, he has the power to ask the CEO to do an assessment.  If the CEO learns from that 
assessment that it is a charge that does not fit within schedule 1 or 2, but is a charge that should mean that the 
person be issued with an interim or negative notice, the employer is then obliged not to employ that person.   

Hon ROBYN McSWEENEY:  I support this Bill wholeheartedly.  However, the sad fact of the matter is that we 
cannot protect all children.  As the parliamentary secretary well knows, one in four little girls are molested in 
closed circumstances in their own home by someone’s father or their father’s best friend, uncle, brother and so 
on.  I am pleased that the Government is trying to stop that behaviour by tackling the edges of the problem.  It 
must be placed on the record that sexual molestation will never stop because it occurs in the home.   

Hon SUE ELLERY:  I thank Hon Robyn McSweeney for making that contribution.  The Government has never 
claimed that this piece of legislation, in itself, will have the effect of curbing abuse against children, particularly 
abuse against children that is carried out by members of a family or a close family community.  The kind of 
response that is needed is the kind of response that this Government is taking; that is, a wide range of attacks on 
that kind of predatory behaviour.   

Hon ALAN CADBY:  I commend the Government for this Bill.  It is needed, and I am pleased that it has been 
introduced.  Yesterday we talked about tutors and about informing the Western Australian College of Teaching.  
I imagine that that would be done by way of regulation.  What does the Government mean by “is aware of a 
Class 1 offence”?  Does an employer have to ask an employee whether he or she has committed an offence?  If 
the person says yes, the employer is obviously made aware of that offence.  If a case receives wide publicity and 
the person involved in that case applies for a position, is the employer expected to know through that publicity 
that the person has committed a class 1 or 2 offence?  Is the information to be provided by the prospective 
employee or will it be accepted that it is knowledge in the public domain?   

Hon SUE ELLERY:  The obligation on the employer is to ensure that any person he or she seeks to employ has 
an application for an assessment.  That is the legal obligation on the employer.  The clause is designed to try to 
avoid collusion involving a person in an employer capacity who might reasonably be expected to know that the 
prospective employee should not be in that position.  If it is a case that has been well publicised and an employer 
proceeds to employ that person in any event, the fact that that case has been well publicised would be part of the 
consideration in deciding whether a breach has occurred.   

Clause put and passed.  

Clauses 23 to 26 put and passed.  

Clause 27:  Meaning of relevant change in criminal record and requirement to give notice of that change -  
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Hon BARBARA SCOTT:  I refer to volunteers and the requirement imposed on a person under this provision to 
provide notice about a relevant change in his or her criminal record.  What happens in the situation of a 
vexatious allegation against a swimming or sporting coach?  Does that person have to inform the chief executive 
officer of that change?  It is not a criminal record.  I want to know whether it requires a volunteer to - 

Hon Sue Ellery:  Is that a volunteer who has been charged?  

Hon BARBARA SCOTT:  It is a volunteer with a matter pending.  A volunteer need not have a criminal record 
under this Bill to be prevented from working.  A criminal record is a conviction.  I refer to a vexatious allegation.   

Hon SUE ELLERY:  I seek some clarification of the question.  As already discussed, this Bill includes charges.  
Can the member clarify the question? 

Hon BARBARA SCOTT:  My question relates to volunteers.  If a charge is laid on a volunteer, must that 
volunteer report that charge?  The provision refers to a criminal record.  Must the volunteer inform the CEO of a 
charge?   

Hon SUE ELLERY:  If the change in the circumstances is that a charge has been laid, the volunteer needs to 
advise that fact. 

Clause put and passed.   

Clause 28: Relevant change in criminal record of certain applicants -  
Hon BARBARA SCOTT:  I refer to line 22 on page 27 of the Bill.  Can the parliamentary secretary explain a 
matter relating to that part of the provision.  It is unclear.  It reads - 

The person must give written notice to the CEO of a relevant change in the person’s criminal record as 
soon as is practicable . . .  

Is that the case with someone charged who is waiting for a matter to go through the courts?  Does such person 
notify the chief executive officer about the charge; if so, is the person stood down while the court case is 
pending?   
Hon SUE ELLERY:  The answer to the first part of the question is the same as my answer to the last question.  
Yes; if they are charged, they are required to notify.  The words are reasonably clear - “as soon as is practicable”.  
The next question was whether the person will be stood down.  The example given was a voluntary coach.  Is the 
member asking what the organisations is to do with that person, which is not canvassed in this provision?  
Hon Barbara Scott:  Yes. 

Hon SUE ELLERY:  The legal obligation on the organisation, using the member’s example of a volunteer 
swimming coach, is to stand the person aside, putting aside the fact that the organisation may have its own policy 
and procedures to require it to act in a certain way under internal policies and procedures.  The obligation under 
this legislation will kick in only when an interim negative notice has been issued. 

Hon BARBARA SCOTT:  I pursue this aspect because of my concern about volunteers, particularly in sporting 
organisations, who do a wonderful job for children.  The person must give notice to the CEO.  The organisation 
may not be involved or be aware of the matter.  Is there an obligation to let parents or the organisation know?   
Hon SUE ELLERY:  The obligation on the volunteer charged in the circumstances under discussion is to tell the 
organisation.  As I said, the organisation may have its own policies and procedures that dictate how it responds 
to that information.  The obligation under the legislation is for the charged person to advise whoever is the point 
of contact in the organisation.   

Clause put and passed.   

Clause 29:  Relevant change in criminal record of people employed in child-related employment -  
Hon BARBARA SCOTT:  The issue in this provision is that the employer must give the chief executive officer 
written notice of a change as soon as is practicable.  The CEO has discretion as to what is practicable.  That also 
relates to voluntary organisations like guides, scouts, cubs, footy clubs and the like.  A very big fine of $24 000 
is involved if a person does not let the CEO know as soon as is practicable.  How long is a piece of string? 
Hon SUE ELLERY:  Exactly.  The words do not outline a specified time period as acknowledgment that the 
legislation has a very wide scope and will apply to a number of organisations with different levels of 
administration and bureaucracy.   

Clause put and passed.   

Clauses 30 to 32 put and passed.   

Clause 33:  People not to start or continue child-related work if convicted of Class 1 offence - 
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Hon BARBARA SCOTT:  The issue I raise relates to a class 1 offence of sexual knowledge of a child.  This 
provision will allow a 19-year-old adult, who was charged as a 17-year-old with sexually assaulting a child, to 
undertake child-related work; that is, as I interpret the provision, it states that it is okay for that person to 
undertake that work.  It reads - 

If the relevant change in a person’s criminal record is the person’s conviction of a Class 1 offence 
(other than a Class 1 offence committed by the person when a child) . . .  

Will an adult man who as a child committed a serious sexual offence against a child be allowed to take up paid 
work or voluntary work with children? 
Hon SUE ELLERY:  This refers to the circumstances the member described: an adult who seeks to work with 
children but who has committed a class 1 offence as a child is not automatically barred from such work.  Such a 
case will require assessment.  The circumstances surrounding the offence and what the person seeks to do would 
be taken into account.   

Hon BARBARA SCOTT:  That seems to give the chief executive officer extraordinary discretion.  Somebody 
who has been found guilty of a sexual assault of a child is put in the same category as a parent who leaves a child 
unsupervised in a car.   

Clause put and passed. 

Clause 34:  CEO may carry out criminal record check - 
Hon BARBARA SCOTT:  Clause 1 states that an “authorised person” means - 

(a) the chief executive officer of the department of the Public Service principally assisting the 
Minister in the administration of the Sentencing Act 1995; 

It seems that that comes under Western Australian jurisdiction.  Can the parliamentary secretary explain whether 
and how the CEO will access crimes under CrimTrac and charges laid for crimes committed in other States?  
Will the CEO be able to access convictions and charges from other States?   

Hon SUE ELLERY:  The definition of “criminal records agency” covers the other jurisdictions.   

Hon ROBYN McSWEENEY:  Are there any circumstances in which the CEO would allow anyone who has 
been convicted of a class 2 offence to work with children; and, if so, what would those circumstances be?   

Hon SUE ELLERY:  The legislation requires that such a thing could be considered, but uses the term “in 
exceptional circumstances”.  I have been advised of a case in Queensland in which an 18-year-old man had a 
relationship with a 15-year-old girl.  The parent of the 15-year-old girl was very concerned about the relationship 
and pressed charges.  Ultimately, the 15-year-old and the 18-year-old married, but when the parent was first 
aware of the relationship she sought for charges to be laid.   

Hon ROBYN McSWEENEY:  I did not want any differentiation between class 1 and class 2 offences.  They are 
both very serious.   
Clause put and passed. 
Clause 35:  False or misleading information - 
Hon BARBARA SCOTT:  How does the CEO establish whether information is false or misleading?  The 
penalty for providing such information is a $24 000 fine.  Somebody might tell a person something and he might 
pass on that information.  I ask the parliamentary secretary to explain this provision.   
Hon SUE ELLERY:  This clause is designed to stop people who might use a false name or card to seek 
employment.  The CEO will determine whether information in an application is false by using all the safeguard 
provisions that have been built in; that is, working through the 100-point assessment, and checking CrimTrac 
and all the other systems that are in place to establish whether a person who seeks assessment is who he claims 
to be.   
Clause put and passed. 
Clauses 36 and 37 put and passed. 

Clause 38:  CEO may disclose to certain bodies information about issue of negative notices and interim 
negative notices - 
Hon BARBARA SCOTT:  Subclause (2) states - 

If the CEO considers that it is in the public interest to do so, . . . 
This Bill is about protecting children.  Does this provision give the CEO far too much discretion?  It should 
surely be restricted to the interests of children.   
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Hon SUE ELLERY:  This is a very important issue and the member is right to ask a question about whether it is 
in the public interest.  The Government argues very strongly that it is.  We are putting in place a record-checking 
regime that will work in tandem with other regulatory regimes that are already in place, such as the Children and 
Community Services Act in so far as it applies to childcare licensing, and the Western Australian College of 
Teaching.  It may be deemed to be in the public interest for the CEO to advise the Western Australian College of 
Teaching or the holder of a childcare licence that a person has been issued with an interim or negative notice.   

Clause put and passed. 
Clause 39:  Confidentiality of information - 
Hon ROBYN McSWEENEY:  When I was a child protection officer at Family and Children’s Services - it was 
some time ago - whenever an allegation was made, it was placed on the client and community services computer 
system that was used by the department.  Can anyone access that information?  If there is an unsubstantiated 
allegation on the computer system concerning a person who is working with children, can that information be 
provided to that person’s workplace?  I know that it can be provided within the department.  Can that 
information be provided to any other government department, or does it just stay on the department’s computer 
system?   

Hon SUE ELLERY:  The database that will be used to manage the information on the working with children 
criminal record checking system is a completely separate database system from the system to which the member 
has referred; that system applies to general child protection matters.  A range of safeguards is in place to ensure 
that that information is not accessible by those who should not access it.   

Hon ROBYN McSWEENEY:  My point is that sometimes my antenna would go up and I would have to keep 
that information to myself.  Departments now share that sort of knowledge.  I understand that they are separate 
systems, but I am talking about a person who has knowledge of a paedophile working with children; even though 
it might be an unsubstantiated allegation, there are indicators that the person is a paedophile.  It does not seem 
that the person can do anything with that knowledge.   

Hon SUE ELLERY:  The issues that the member has canvassed are important, but they are not covered by this 
legislation.  I am advised that if the circumstance to which the member has referred arose under the other 
regime - that is, the general kind of child protection regime - the Department for Community Development 
would try to get the person to voluntarily make an application so that the checking process could begin.  
However, if that did not work - in lots of cases I am sure that it would not - there are other steps that the 
department can take, but they are in legislation that is completely separate from this legislation.   

Clause put and passed. 

Clauses 40 to 43 put and passed.   

Clause 44:  Evidentiary matters -  
Hon BARBARA SCOTT:  Subclause (2) states -  

In proceedings for an offence against subsection (2), (3) or (5) of section 22 . . .  
We have already debated that clause this morning.  Will the parliamentary secretary comment on this provision?  
It seems very extreme.  Surely it will be more difficult for an employer to prove that he or she was unaware of 
something than it will be for the department to prove that it was reasonable for the employer to have known 
about it.   
Hon SUE ELLERY:  This is a recommendation from the Director of Public Prosecutions.  If the employer can 
demonstrate evidence that he or she was not aware of something, that certainly will be taken into account.  
However, if there is no evidence, rather than take up the time of the courts in providing evidence when there is 
nothing to contest it, the matter will be taken to be proved.   

Clause put and passed. 

Clauses 45 to 55 put and passed.   

Clause 56:  Terms used in this Part -  
Hon BARBARA SCOTT:  This clause refers to the commencement day.  Yesterday the parliamentary secretary 
gave some explanation of how the Government will ensure that people understand the Bill.  What steps will the 
Government take to ensure that everybody who will be affected by this Bill knows of its existence and the dates 
by which they must comply with it?  It will need to be an extensive publicity campaign.  During question time I 
asked the minister questions about the budget.  I am interested in the 2004-05 budget.  The allocation is 
$1.168 million.  How much of that funding will be used for a publicity campaign for this Bill and how much will 
be used for the implementation of the legislation?   
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Hon SUE ELLERY:  In respect of how the campaign will be conducted, the plans that are in place at this stage 
include forums for people who will be affected by the legislation, the distribution of written material and officers 
going out to the stakeholders who are likely to be affected by the legislation.  In addition to that, information will 
be placed on the Internet.   
In respect of the allocation of precise funds, I am not the minister; I am the parliamentary secretary.  The advice 
available to me, which I will give to the member, is a ballpark figure.  I will not give the member a precise figure 
because I am not the minister and I am not in a position to give her that figure.  I am advised that about a quarter 
of a million dollars a year for the first three years will be spent on the campaign.   
Clause put and passed. 

Clauses 57 to 61 put and passed. 

Schedules 1 and 2 put and passed. 

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 
HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [11.01 am]:  I move - 

That the Bill be now read a third time. 

HON BARBARA SCOTT (South Metropolitan) [11.02 am]:  I will make very clear the coalition’s position.  
The coalition promoted the idea of a child card; it is in favour of it.  However, it has some grave doubts about the 
issues contained in the Bill, which I have endeavoured to raise in the limited time that we had.  Nothing is more 
important for Western Australians than the protection of children.  As Hon Robyn McSweeney has rightly said, 
and as I said in an earlier debate, 85 per cent of child abuse happens in homes.  Although the coalition supports 
the concept of a child card, it is disappointed that the Government chose this plank of child protection before 
adopting what we believe is more important; that is, the mandatory reporting of child abuse and the 
establishment of a children’s commissioner.  The Government has had opportunities to do that but it has chosen 
this option.  The other issue for the coalition is, because we do not have a children’s commissioner or another 
office that is independent and separate from government, this Bill proposes that the Department for Community 
Development will control the issue of child cards.  The Opposition is concerned that a lot of people in the 
community believe the department is not the appropriate place for control.  A major concern I have about the 
Government’s action is the cavalier way in which it brought this Bill to this Chamber without enough time for 
members, other than opposition members, to be fully briefed.  A member of the Greens (WA), who was to 
handle this Bill, indicated that she was not available this week and could not be briefed.  I know that some 
Independent members were not able to be briefed either.  It is a disgrace for this Government to rush this 
legislation and to tell members that they have only half an hour to deal with it.  I do not know whether the truth 
of the situation has reached the media through the Government but I will make sure that it does. 

Hon Sue Ellery:  For the record, members have had considerably more than half an hour. 

Hon BARBARA SCOTT:  Yes, but it was the Government’s intention to restrict debate to half an hour.  
Unfortunately, because of the timing of the debate in this Chamber, other members who were perhaps more fully 
briefed did not have the opportunity to scrutinise this Bill.  Those concerns were raised during the debate.  Once 
the Government embarks upon a community education program, more people in the community will be aware of 
and raise the concern that because of this Bill innocent people will be labelled for life as inappropriate people to 
work with children.  That is the injustice I have raised and about which the Opposition is concerned.  Possibly, in 
the fullness of time, people in the community will realise what is in this Bill.  People have not had the 
opportunity to learn of the Bill’s contents because the Government did not allow it to go out to the community 
for consultation.  The parliamentary secretary mentioned yesterday that there was a form of consultation.  I, as 
the shadow minister, was certainly not informed about it; I did not receive an invitation to that consultation.  It 
may have been only between departments.  This Bill needs public consultation and community understanding.  
Like the coalition, the community of Western Australia wants to see the interests of children put at the top of the 
Government’s agenda.  The Opposition has held to that argument for a long time.  I am very pleased that 
Western Australia will have a child card system because it is something I suggested two years ago.  This Bill 
could have been brought before the Parliament earlier and has subsequently been given a short time for scrutiny.  
That is a major disappointment and a disgrace for the Government. 

Question put and passed. 

Bill read a third time and passed. 



Extract from Hansard 
[COUNCIL - Friday, 26 November 2004] 

 p8555a-8560a 
Hon Alan Cadby; Hon Sue Ellery; Hon Robyn McSweeney; Hon Barbara Scott 

 [7] 

 


